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THOMAS BAYS1

called as a witness by the Plaintiff being first2

duly sworn, was examined and testified as follows:3

DIRECT EXAMINATION4

BY MR. LINDLAND:5

Would you please state your full name for the6 Q

record.7

Thomas Bays.A8

And your address, please?Q9

10 A

And your home phone number?Q11

A1 2

My name Is Kurt Lindland. As I indicated.Q1 3

attorney representing the United States14

Environmental Protection Agency In the action for1 5

which we're here today.16

Are you familiar with the oath that you just1 7

took?1 8

Yes .1 9 A

Do you recognize that oath as binding on you todayQ20

as it would be In a court of law?21

Yes .A2 2

If there is a question that I ask that you don'tQ2 3

and24

I can rephrase the question. If there is an25

r
L

I ' m an

understand, say that you don’t understand it,

(b) (6)

(b) (6)
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objection, you should still answer the question1

unless you are Instructed otherwise by your2

attorney. Do you understand?3
Yes .A4

Q Have you ever been deposed before?5

A No .6

Q7 Have you ever testified In a trial before?

A No .8

Did you speak with anyone regarding this9 Q
deposition prior to coining here today?10

A No.11

Dldjou review any documents In preparation forQ1 2

this deposition?1 3

A No .1 4

Q Did you prepare any notes, memorandum or letters?15
A No.1 6

I'd like to ask you a few questions about your17 Q
background, starting with your education. I f you1 8

could begin with high school. and In summary form19
list your educational background.20

I attended Elkhart High School and graduated from21 A

Elkhart High School. I did not attend college.22

What year did you graduate from high school?23 Q
A 1969 .24

Have you taken any seminar courses or any InformalQ2 5

— ~i
I
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training?1

A No .2

When were you first employed after high school?Q3

A October of 1969.4

Who were you employed by?5 Q
Penn Central.A6

Was that here in Elkhart?Q7

A Yes .8

What was your job responsibility or your job title9 Q
in 1969 with Penn Central?1 0

A I was an engine crew dispatcher; responsibility11

was to call an engineer and firemen for freight12

trains.13

For freight trains?Q14

A Right.15

Why would you call them?1 6 Q
Well,A some of them will order they will call up17

and say we have an LS-21, freightback then1 8

train is going to be built for two o'clock.19 so you

would go down the board. first man out that would20

qualify for the job. If he’s rested or not, you2 1

would call the crews.2 2

What is an LS-21?Q2 3

It's de func t It was a symbol for a freightA24 now .

2 5 Lake Shore station would go., now it wouldtrain.

r
L
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be a coal train. Most of those old symbols don't1r
J

exist anymore.2

That was a symbol?Q3

That was a symbol back then. That would beA4

basically a train symbol I would call someone for.5

When you would say call them, what do you mean by6 Q

call them?7

I would tell them the train was on duty at twoA8

o'clock, you stand for it.9

They would then work on this train or be a memberQ10

of the crew?11

Right.A1 2

Who was your supervisor in 1969 as an engine crew1 3 Q
dispatcher?14

Let me think a second.A It would have been the15

road foreman, and his name should have been Jim16

Swaboda.17

Q Swaboda?1 8

S-b SwabodaA not really sure how you spell19

it .20

Do you know where Mr. Swaboda is today?Q21

I think he's retired.A2 2

Q How long were you an engine crew dispatcher?23

Roughly three years.2 4 A

Were you promoted then?Q2 5
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I just bid on another job.A No .1

Q What job was that?2

Would have been the Demurrage Industrial CarA3

D-I-C-C-S .4

I'm sorry. Could you say what that stands forQ5

again?6

7 A Demurrage Industrial Car Control.

What were your responsibilities?Q8

A I would key punch computer cards for when they9

switched local industries. the times they were10

done , so that they could bill them for demurraging11

cars that were setting there late or whatever.1 2

Q What is a1 3

A A demurrage bill is like a debit. short for that.14

To make it short, you have 48 hours to unload a15

today, yourIf it's spotted at nine a.m.1 6 car .

free days are Thursday and Friday. If the car is1 7
released later than that, then you start going18
down the line where it's going to be these19

$5 a day forfigures are not going to be exact20

three days, $15 a day after that.2 1

Q So it's sort of a penalty for late unloading?2 2

We have to pay the other railroad forA Yes .23

holding their cars on line.2 4

CUNNINGHAM: Let's go off theMR .2 5

r
L

Control, Dices for short.
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record a minute.1

(Discussion off the record.)2

3 BY MR. LINDLAND:

Q Who was your supervisor at that time?4

Mike Schmatz5 A one .

6 S-c-h-m-a-t-2, would have been there atwas one,

7 the time.

8 Q Do you know where Mr. Schmatz is today?

9 A

How long were you In the DICCS position?10 Q
Until well.11 A I worked extra until the jobs were

1 2 roughly 1984. I ' m

not sure that's an exact figure, but when they13

made the customer service center up In Lansing,14

Illinois.15

So before then.1 6 Q the center was right here in

Elkhart?17

Right, everything. You had a local freight office1 8 A

that handled all of your local stuff.19
So In 1984, what were your responsibilities or20 Q
what was your title then?2 1

I was extra list, I would imagine.Well , or I2 2 A

might have been on the relief job. We change23

around, but it's pretty much the same thing, just2 4

2 5

I

There was two. I can't remember

Edwardsburg, Michigan, retired.

freight car reporting, would be a jack of all

all moved to Lansing, Illinois,
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trades to cover all we do.1

What exactly is freight car reporting?2 Q
Depends on which job.3 A If It's going to be a

specific thing for each job like that. If I worked4

the class clerk job.5 which Is called utility now.

you're responsible for making the documentation up6

for the switch list for when they hump the car to7

8 classification tracks.

So freight car reporting is a general sort of9 Q
umbrella?10

General, depending on what specific area you were11 A
It's all freight carworking at that time.1 2

1 3

Kind of subdivisions of jobs within that?Q14

Right.1 5 A

What were some of those subdivision jobs beginningQ1 e
In 1984?1 7

check Inbound trains,you were class clerk.Well,1 8 A

use the bill of lading to give. tell them what1 9

tracks to switch them to.20

What would you check the inbound trains for?Q2 1
then you would check the waybillInitial number.2 2 A

for destination.23

Were you responsible for changing the waybill at2 4 Q
2 5

r
L

all as a class clerk?

reporting, car reporting, whatever.
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Not directly. You had you would receive1 A
information to change this car when it came in.2

3 You were just the you carried out. I wasn't
responsible for talking to the customer to change4

Freight sales might have called up and5 anything.

6

want 1t.7

8 Q Who normally asked to have a waybill changed?

3 A

And in 1984, they had moved to10 Q
1984, they were still in Philadelphia.11 A These were

1 2 I'm not positive about this date

they, they took everything out of the yards and13

they tried to consolidate it into different14

spheres, where there should have been roughly15

twelve customer service centers. Every yard had a16

freight house at one time where we had a freight17

agent that was responsible for talking to local1 8

customers, arranging switch lists and getting19

20 quote,

unquote they moved it away from the local area2 1

so that it could be controlled under one roof.22

So prior to 1984, roughly from 1970 through to23 Q
you were Involved with that communication' 84 ,2 4

with the customers25

-i
J

in '84

said. Instead of sending this car to Selkirk, we

business, but they, to be more efficient

Freight sales, customer service.
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1 A Yes .

In Elkhart?2 Q
3 A Yes .

Then In4 Q 84, that responsibility moved to

Philadelphia?5

6 Right. They did not like that.A

7 Q What are some of the other subdivision sorts of

8 Jobs that you did as freight car reporting?

9 Back then well, to make It real easy.A we have
10 four Jobs out there at Elkhart now, but in ’84 we

had a classification clerk.11 there was a hump list

clerk, and basically the hump list clerk would12

take the bills after you classified them.13

implement them into a.1 4 there was a teletype at the

15 time for switch lists so that the crews, when they

were switching the cars. could break them out.1 6

17

basically Jack of all trades on the carfor.18

reporting Jobs. He would deal directly with19

weigh cars. Freight sales or customer20 customers,

service would call, want something changed. and he2 1

would usually relate the information on.2 2

So were you a chief clerk at one time?23 Q
I worked that,A Yes , too.2 4

2 5 When exactly were you chief clerk?Q

r
L

Another Job is a chief clerk, responsibility
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Anywhere from *84 till now. The job Is still on1 A

2

3 things, sort of.

Q How have the duties changed?4

Oh, we 11 , you really don't talk to any customers5 A

6 any more. The only time you can help them out now

is by relating information that someone needs a7

they've got a crew waiting, and you wantswitch.8

to know what time the crew is getting there.9 You

play a middleman, you check with the train master.10

He will tell you where the train is. The local is11

going to then relay it back.1 2

You weigh cars with the electronic scale.1 3

and it's more of a key punch job now.14

everything goes into the computer.15
What computer is that?16 Q
We have a large well , it's an IBM. We have17 A

desk tops. It's all hooked into a central1 8

location in King of Prussia, Pennsylvania.19

Is that known as the Trims system?20 Q
Trims system now.2 1 A

Who is responsible for the Trims system? Do you22 Q
know?23

A2 4

25

1

'I*

due to the change, but it's basically the same

too, where

King of Prussia, Philadelphia, the area in

Philadelphia, the control desk.
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Do you know of any Individuals there that areQ1
responsible for maintaining the Trims system?2

A No .3

Mho would know that?Q4

Just the telephone number is all we have.A I would5

6 I couldassume

give you a phone number.7

You mentioned class clerk, hump list clerk and theQ8

chief clerk.S Is there another clerk?

Bill rec.10 A
What Is a bill rec class?Q11

Makes up the outbound trains from the various1 2 A

class yards. They would pull cars out and we're1 3

14

go to the train dispatcher that tells us what15

groups and what's In the train and the time.1 6

engine numbers and everything.1 7
So from 1984 to the present, you work and haveQ1 8
worked in the freight car reporting, which19

Includes class clerk. hump list clerk. chief clerk20

and bill rec clerk; is that correct?21

A Yes .n rk

Q Is there some way to identify the amount of time23
you have spent in each one of those clerk2 4

positions or is it too kind of random?2 5

r
L

responsible for making up what's called a bid. We

I'm assuming, I don't know.
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It would be really too vague.1 A

2 now and probably the majority of my railroad

as an extra list. I work all the jobs.3 career, so
you could say above4 a figure right now, I

probably work 25 percent on the four jobs that we5

have . I could work the bill rec two weeks in a6

row and maybe not work it again for a month.7

How is it determined which one of those jobs you8 Q
will work on?9

10 Seniority.A You're called, what job is available

for you. I would get a choice.11 if I was senior

1 2 If there was two jobs open. I was first up.man .

1 3 those two jobs were open. then I would have a
choice, unless of course the other man below me14

I

wasn’t qualified.15

Who was your supervisor in 1984?1 6 Q
A We had quite a changeover. There was, I think,1 7

Susan Shulmeyer was there.18 She was there she

has been there, but I’m not positive it was in19
1984 . My dates are kind of off.20

What is the name of the title of your supervisor?21 Q
STR, Supervisor of Tabs Reporting back then.22 A I

think right now they're STOs, Supervisor of Trims23

'Operation. The Tabs is just another name for2 4

Trims and that was just a different format,2 5

n I work, as of right
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basically car reporting.1

Do you know if Susan is still with Conrail?Q2

A3 Yes .

Is she in the Elkhart area?4 Q
She is in Pittsburgh, to the best of my knowledge.5 A

in the National Customer Service Center;6

do not know.7

Do you remember any of your other supervisors8 Q
between 1984 and the present?9

We have had Hal Dingledlne,10 A

changed his name. It might be easier to spell.11

Brandt ?1 2 Q
B-r-a-n-d-t.A1 3

Is he still at Elkhart?Q14

The only supervisor we have at Elkhart is1 5 A No .

Betty Burr.1 6

She's your supervisor?1 7 Q
Right.A18

Is Hal still with Conrail; do you know?1 9 Q
He's in the National Customer Service20 A Yes .

Center, Pittsburgh. It's where they all are about2 1

2 2 now .

If we could go back to. I guess 1972, roughly,Q23

after you were the engine crew dispatcher?2 4

A Yes.25

r
L

alias Hal Brandt. He

title, I
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You were responsible basically for a customerQ1

service kind of responsibility?2

Yes .3 A
Was one of your responsibilities reporting loss ofQ4

material? If a customer called.5

said they lost some material, would you be'6

involved with that?7

Only as a middleman. They would call me. I would8 A

either try to find our freight claims agent, the9

number who they would contact. I had no direct10

11

So they would call you and you would call a1 2 Q
freight claims1 3

They would call me and.A14

They would call me and want tolumber damaged.1 5
find out who to contact. and I would relay them1 6
the information who to get ahold of or I would try17

to contact the Individual to get ahold of them.1 8

Who would they normally contact? Who would you19 Q
normally tell them?20

We used to have I'm not sure it's still the2 1 A
but we would have a claim agent. and2 2 same person.

I don't know 1fwe still do have claim agents.23

they handle the same thing as they used to.2 4

But back in 1972, what was their function?25 Q

“I

l

an example, a car of

for example, and

involvement in that, like that.
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Physical jack of commodities or something. Before1 A

they would notify the customer not to do anything2

or else relay the Information to me that I got3

4

do anything until they made a physical check of5

what It was so that they could ascertain damage.6

who was responsible for what.7

So the claim agent was in Elkhart then?8 Q
Yes .9 A

don't know if they still have the same10

responsibilities they used to.11

Do you know anybody1 2 Q
Stokely.We have a fellow by the name of D. W .1 3 A

His primary duties are with the auto ramp, where14

they unload automobiles to give the whole area to15

be converted to van conversions. I know he goes1 6

Donnelly and places in Warsaw to checkR .1 7 to R .

out damaged material.1 8

19

I do not know what his job does onknowledge.20

that .21

So does he run the claims department?Q22

I don't know for a fact. I knowI think so.A Yes ,23

he's an agent of it.2 4
You said his primary responsibility is the auto25 Q

r
L

ahold of someone and they would be there, not to

We still do have claim agents in Elkhart. I

Other than that, I have no firsthand
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ramps ?1--- 1

A Right.2

Do you know whether he's responsible for other3 Q
mater ial?4

I can't say positively, but I know he does do5 A

freight claim inspections.6

Do you know anyone else in the claims department7 Q
in Elkhart?8

A No .9

Were there any records kept between 1972 and 198410 Q
when you worked in the DICCS department?11 Were

there any records kept of complaints from12

customers regarding lost material?1 3

Not to my knowledge. that I would have any14 A

information about.15
Do you know who would have information about that?16 Q
Not firsthand, unless this is supposition on myA17

I would say Hal Brandt because he would be1 a part .

responsible for the records when they moved19
if they would have had certain recordseverything,20

that they kept.2 1

Do you remember any of the claim agents'Q22 names

between 1979 and 1984?23

Bob S chau. ▼2 4 A -a-u .

think it's U.25

I think it's S-c-h-a-w or
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1 Do you know where Bob Schau is today?Q
I don't.2 A No ,

3 Q Do you remember what his position was?

4 A Not specifically. .

5 Q But he worked

6 He was claim agent.A He was, I think, the guy that

they dealt directly with for reimbursement.7

8 Q Was the information regarding lost material. was

that recorded in the Trims system during 1979 and9

10 1984 , if you know?

There was no Trims system back then.11 A

the Tab system, I guess?1 2 Q Their computer system.

I do not know.13 A

Q So your only Involvement with lost material was14

contacting a claims agent?15

Right, middle person.16 A

When a customer would call and say that they had1 7 Q
lost some material or that they had damaged1 8

material, would they tell you what kind of19

material it was?20

2 1 Not specifically. lumber or 1t wouldn't be,A

they wouldn't get. have a 3 X 4 piece of plywood.2 2

But they would tell you the type of commodity?23 Q
they would say. We dealt mostly with lumber.2 4 A Yes ,

25 Lumber was our biggest thing with our local

r
L
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industries.1

2 Q Do you ever remember a customer calling and saying

3 that they lost a liquid
A No .4

from a tank car?5 Q
6 A No .

7 Q Do you remember anyone calling - that Is, a

and claiming to have lost hazardous8 customer

materials of any kind?9

10 A No .

1 1 Q How many people work under you in the freight car

1 2 reporting?

Clerical department.13 A

Approximately how many people do you supervise?14 Q
I'm not a supervisor.15 A

16 Q How many people are in that department; do you

know?17

Roughly twenty now. That's a bad figure, say1 8 A

about twenty-seven.19
Do you know how many of those people have been20 Q
with Conrall for more than ten years?2 1

If you don't have twenty years, you22 A Every one.

don't work there.23

Is your office located in the clerk department?2 4 Q
Yes .25 A

“I

l
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Is that the main hump tower?Q1

A The hump tower.2

Are you familiar with a CT-168?3 Q
A Yes .4

Q What form is that?5

That's the hazardous material form.6 A that
7

8

Whose job is it to fill that out?Qg

A10

1 1

responsible for doublechecking Its accuracy and1 2

filling out the rest of the information.1 3 crews.

When did the computer start filling it out?Q14

We started using the computer form within the lastA1 5
six months. It's been filling it out for.1 6

estimate of two years.17

Who actually filled out theI think I'm confused.Q18

form?19

The bill rec, the bill rec clerk.20 A

Q Prior to six months ago?2 1

Right. The bill rec still is responsible forA22

overseeing it and filling it out. the final work23
on it before it's given to someone.2 4

Q25

r
L

So you've filled out a 168 before?

whatever, carrying hazardous commodities.

documentation we have to make out for a car, tank.

It's the bill rec is responsible for it. The

computer fills it out for us now, but we're still
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1 A Yes .

2 MR . ERMILIO: Mr .

3 stenographer and all of us here, would
you please wait for Kurt to finish his4

5 question before you answer it.

LINDLAND:6 BY MR.

7 Q If you could, briefly describe how a CT-168 is

used and what it's used for.8

9 A It's used for the documentation of a dangerous

tank , other dangerous commodities also.1 0 but a

dangerous tank we have to put down the UN number.11

1 2 the placard information, where the car stands in

the train. the time the train is called, engine1 3

and who we deliver the CT-168number of the train.14

1 5 The conductor is who we give it to now.to .

16 Q
hazardous material from a car, would that be17

recorded on a CT-168?1 8

19 A No .

Is there any other form that information would be20 Q
recorded on?2 1

Not that I would have access to.22 A

Do you have a form in mind that that would be23 Q
2 4 recorded on that you don't have access to?

I don't. The only form I have in mind is we2 5 A No ,

-- 1
___I

If there is a spill or leak of that material, of

Bays, for the



24

1 have a Haz-Mat number. an 800 number to call, but
that Is standard and you get that2 I don't have

3
would do about that.4

Are you familiar with trichlorethylene?5 Q
6 A No .

7 Have you ever heard of carbon tetrachloride?Q
8 A I've heard of it. but I'm not familiar with it.

In what manner have you heard of it?9 Q
People.10 A You hear a chemical name like that. I
hear a chemical name. but as far as what it is or11

1 2 what it's used for. I don't know.
1 3 Q Have you heard that name. that is, carbon

tetrachloride,14 used out at Conrall before?
1 5 A No .

Where have you heard that name?1 6 Q
I'm sure in Haz-Mat classes weWell, I mean1 7 A

used to have to attend.18
So you attended Haz-Mat classes?19 Q
It was mandatory up until approximately two years20 A
ago that all clerical departments, movement people21

attended a four-hour class every year on hazardous22

c ommod1 ties.2 3

2 4 Q
do you remember?25

«

r
L

So approximately how many classes did you attend;

any information on if a car was leaking, what we
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Pour or five.A1

never kept records.2

3 Q Do you remember ever hearing a spill being
discussed in one of those classes of hazardous4

materials?5

Nothing specifically.6 A

7 Q Just in a generic sense?

What would happen or what has to be done.8 A

Q There was never an example of a spill used in oneg

of those classes that you can remember.10

spec 1f i cally?11

No .1 2 A I must correct that. They showed films or

slides of train wrecks where hazardous chemicals13

14

guessing as to where they were.15 They said maybe
I don't know if this is a fact this train16

17

examples. Nothing was specifically brought out.1 8

this or this.19

Are you aware of any spills of hazardous materials20 Q
out at the Elkhart yard between 1969 and the2 1

present?22

No spills that I'm aware of.23 A

How about releases?2 4 Q
My dates I'm sure are not going to be exact25 A Yes .

-I

J

wreck in Texas or whatever, but they were just

for want of better Information. I

This happened here, there, this.

were involved, but specifically, I would be just
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or close. We have had cars venting, that they1
2

3

4

working at Elkhart that day and heard It on the5

6 news .

Do you remember what material that was?7 Q
8 I don't.A No ,

Do you remember9 Q
10 The only thing that I remember was the generalA

knowledge that the news said It was a tank car was11

venting gases.1 2

And you were not at the yard that day?1 3 Q
A No .14

Do you remember any other spills or releases?15 Q
1 6 I remember one time.A

17 I'm going to say mld-seventles. I was working a

1 8 car checker job where, before the advent of the TV
1 9 cameras and computer system, you would write down

the numbers of the cars they pull on the track.20

They parked a dangerous tank there that was2 1

supposedly venting and had the car department come2 2

out and check It. That was on one of the leads at23

the W yard.2 4

The car department, would that25 Q

r
L

It's been probably, okay.

evacuated the homes In the area, and I wasn't

evacuated the general area six, seven years ago.

I'm sorry, go ahead.

Luckily, I wasn't there.

maybe, I'm saying around 1985, where I know they
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That would be the people that changed brake shoes.1 A“1

close doors, all the general work around the car,2

flat cars.3
Would that fall within the car shop?4 Q

5 Yes , car shop.A

Do you remember what that material was?6 Q
I do not.7 No,A

8 Q Do you remember whether the state or the federal

9 authorities were called?

I do not know.10 A

Do you remember any other spills or releases of11 Q
1 2 hazardous materials?

Not firsthand.1 3 A

Have you heard of any?14 Q
15 A few years ago. there was a tank car. I doA Yes .

not know the specific commodity. It was leaking.1 6

venting or whatever. That was in the LaPorte17

1 8 area.

Indiana?19 Q LaPorte,

We received the car from the20 A

South Shore Railroad. I remember we pulled21

2 2 They wanted to know

what was in it. the hazardous material, and23

relayed the information to the train master.2 4

Other than that. I have no idea what.25

documentation out on the car.

tanks, boxes,

LaPorte, Indiana.
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Who did you hear that from. do you remember?1 Q
Well , I heard It from numerous sources because a2 A

lot of people were calling, wanting information on3

4

5

Different people would want a copy of the Haz-Mat6
printout.7

Who would be responsible for responding to those8 Q
calls at Elkhart?9

The direct responsibility.10 I do not know, but theA

train master would be responsible for delegating11

1 2 someone to go out. If they would call a Haz-Mat
team or if they had a special group of people who13

would have to go survey the scene first,14 I don't

really have any knowledge of that directly, who15

would be responsible. other than the train master1 6

would be the one that would delegate it.1 7

I say train master because there is one on18

duty every shift. He would relay the Information19

£0

there.2 1

Who was the train master then, do you know?22 Q
I don't.23 No ,A

Do you know who the train master is today?£4 Q
We have four or five. and I know who they are,£5 A

r
L

was, you did the same Information over and over.

this car, when we received it, what it had. It

to his superior, the superintendent, go from



29

1 yes .

Was this during the day or at night.2 Q do you

remember ?3
A I don't. In the day and early afternoon, INo,4

know people were asking for Information on the5

If the car, if something happened in the6 car .

n1ght, I do not know.7

Q Do you remember the customer?8

A No ,3

Q Do you remember the supplier?10

All I remember about the car is we got it fromA No .11

the South Shore and we were trying to find out if1 2

they delivered it to us leaking or something13

happened there.14

Q When you say South Shore15

16 A

Would there have been any records that were keptQ1 7

identifying information relating to that spill?18

A Yes .19

What records are those?Q20

That would be something I would not have access2 1 A

22 t o .

manager would have Information of that.23

I know they keep records on that.2 4 but I do not

know who would be responsible or where they would25

1

I'm sure

The superintendent would be, or the general

CSS Railroad, South Shore Railroad.
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be filed.1

Do you know who the superintendent was during that2 Q
time?3

I don’t.No , It could have been Fred Barkley. He4 A

I5

don't remember his first name.6 and I'm not sure if

either one of those were.7

What about the general manager?8 Q
General manager back then. I do not know.9 A

Q Do you know who the general manager is today?10

They're much more11 A

approachable today than they were.1 2

By a few years ago, do you mean less than five?1 3 Q
f1ve or less.A Yes ,14

If I could just add something - I know I'm1 5

I do not.know the exact dates ofnot supposed to.1 6

these. I'm just calling this up from my memory.1 7

It possibly could have been seven years ago.1 8

I understand. That's fine.1 9 Q

Do you remember who else was notified about20

that spill?2 1

The only people I know that were notified about22 A

the spill were my Immediate supervisor at the23

which I think would have been the STR at thetime ,2 4

time.2 5

r
L

Sure, Gary Spiegel.

was followed by, could have been Mr. Comstock.

For want of a name, the superintendent, the
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train master, and I think they probably had a road1

foreman go out and check the situation over.2

There is a man that, whenever they have any3
problems in supervision, he is the supervision4

trouble shooter. He goes and looks over and5

relays firsthand information.6

Who was your supervisor at that time; do you7 Q
remember?8

I’m assuming it was Hal Brandt9 A Dlngledlne then.

Do you remember any of the road foremen's names?1 0 Q
No .11 A
Do you know any road foremen's names that1 2 Q are

there today?1 3

There is George Edsel and I don't know his first14 A

but his last name is Target.15 I assumename ,

that's his name.1 6

What department are they in?1 7 Q
Transportation.1 8 A

Mr. Geary is their supervisor?19 Q
Yes .20 A

Do you remember any other spills or releases other2 1 Q
than the three you have identified?22

No .23 A

2 4 Are you familiar with Miles Laboratories?Q
Yes .2 5 A

“I

J
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1 Q How are you familiar with them?

2 A In the days when I was a DICCS clerk. I had direct

3 customer employee contact.

4 Q Do you know what Mlles Laboratories uses that

would be transported through the Elkhart yard?5

They use dextrose. There's chemicals that they6 A

7 have In tanks that I know there is I shouldn't

8 say I know they shipped tank cars out, but I do

not right now know what they ship.9 I can't seem

to think what it Is.10 It's been so long since we

did any billing for them.11

When was this that you had this direct contact1 2 Q

with them?1 3

Till ' 84 .14 A

1 5 Q Between seventy

Between '72 to 84, until the customer service1 6 A

centers were Implemented.1 7

Can you remember any other materials?1 8 Q

There is a gypsum product they ship out. too ,19 A

filler for bread or whatever.20

What kind of contact would you have with Miles?21 Q
Back then. we would have talked directly to their2 2 A

receiving department and telling them what cars we23

have in and a description of the articles that the2 4

car had, and we were also responsible for billing25

r
L
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out their loads locally.1

2 Q Billing out their loads?

Making out the shipping orders.3 A
4 Q So Mlles would both ship material from their

laboratory out to customers.5 as well as receive

6 material?

7 A Yes .

Were there any records kept of the contact you had8 Q
with them?g

10 A Yes .

In what form were those records kept?11 Q
There was a physical1 2 A not aexcuse me.

phys i cal. We had a hard copy of the cars they1 3

had , computer printout, what was in it, who I14

15 talked to and what time I talked to them.

That was kept on the Trims system?1 6 Q
That was kept on a piece of paper filed on board.17 A

Do you know how long those records were kept?1 6 Q
I do not know. They were supposedly, the legal19 A

maybe more, maybe less. Thisterm was five years;20

I'm not positive of.2 1

2 2 Q

Philadelphia?23

I don't know.2 4 No ,A

Do you remember discussing with Miles the loss of25 Q

1

Do you know whether copies were sent to
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any of their material?1

I don't remember.A No ,2

Do you remember any specific complaints from MllesQ3

regarding shipping their material through the4

Elkhart yard?5

6 A Other than other than what times whenno ,

something would sit longer than they wanted it to.7

just a general complaint, nothing specific.8

Do you have any knowledge with respect to theQg

quantity of materials shipped to Mlles or from, 10

Mlles through Elkhart?11

No knowledge.A1 2

Are you familiar with a company called Carpenter?Q1 3

A Yes .14

How are you familiar with Carpenter?Q15

The same way as I am with Mlles, through customer16 A

17 contacts.

Do you know what material was shipped through theQ1 8

Elkhart yard to or from Carpenter?19

I can't pronounce the official name.A20

It's diazo21

DiazoIone?Q22

I couldI reallyIt's about a block long.A No .23

I can't tell you what itidentify it if I saw it.24

but I know it's a hazardous commodity.25 was ,

r
L

Yes, I do.
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Do you know what It's used for?1 Q
2 No .A

3 Q Is it a liquid?
4 A Yes .

5 Q It comes in a tank car?

6 A Yes .

7 Q Do you know how long this material has been

8 shipped to Carpenter?

Not exactly.9 A but since the company has been in

10 existence they have been receiving tank cars in

Elkhart like that.11 It would be a guess on my part.

1 2 If we could just go back a moment to Miles.Q You

said there are tanks of something.1 3 Was that

1Iquld?14

15 A Yes .
1 6 Q

materials you can think of that are either shipped1 7

to or from Carpenter through the Elkhart yard?1 a

There are other materials.19 A but I really can't

think of what they are. The reason I'm familiar20

with the tank is the CT-168 that we filled out on2 1

that , and even on a local job we'd have to fill2 2

23 out a 168.

Is that the only material shipped to or from24 Q
Carpenter that requires a 168?25

I can guess, styrofoam.

Going now back to Carpenter, are there any other
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I do not know.1 A

Again, that was between 1972 through 1984?2 Q
3 A

Q But between 1972 and 1984, do you remember any4

other material that required a CT-168 going to or5

from Carpenter?6

I don’t remember.7 A No ,

8 Are there any other facilities or companies likeQ
Mlles or Carpenter that you can remember9

specifically that required a CT-168?10

No . I’d just be guessing.11 A I assume there is

another company. but I can't think of it offhand.1 2

With respect to Carpenter, do you remember1 3 Q
discussing with them either leaking or spilling of14

any of their material?1 5

16 A No .

Are you aware of any records regarding any17 Q
complaints from either workers or neighbors1 8
regarding spills of material from the Elkhart19

yard?20

2 1 No .A

You mentioned a position known as class clerk?2 2 Q
Yes .23 A

How is a class clerk responsible for handlingQ2 4

2 5

r
L

Up to the present, also.

hazardous materials, if they are?
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You have to note the commodity as a hazardousA1

material on the switch list.2 you're responsible

for having documentation as to what the commodity3
is . The three main things you look for are a4

hazardous commodity code i t has t o have a5

commodity code a UN number,6 RQ number, and

7 placards.

8 If you don't have that. the car cannot be

moved. It has to beg not pick it up and move it

10 without proper shipping instructions.

Does a class clerk have any responsibilities that11 Q
are related to recording or identifying spilled1 2

mat e r1a1?13

A No .14

15 Q Are you aware of any document that is used by
either one of the four clerks that would Identify16

1 7 the chemical content of materials shipped through

the yard?18 I

We have a red book which identifies all19 A Yes .

hazardous UN numbers and commodities, reportable20

quantities, which is an RQ, reportable quantity of2 1

two gallons of this or an ounce of that.22

Is the red book kept at the Elkhart yard?23 Q
2 4 A Yes .

2 5 So if I wanted to find out what the chemicalQ
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composition of a certain substance was and whether1

or not It went through the Elkhart yard,2 how could

I find that information out?3

A You could either give us the car number or the4

commodity code stick number and with the5 as

long as you have the commodity stick code number,6

we would not need a car number.7 We could pull out

the complete Haz-Mat Information.8

Okay. But a stick number9 Q
A Commodity code number.10

That Is a generic sort of code?11 Q
1 2 A Yes .

So for example. If I wanted to find out whetherQ13

any paint was ever shipped through the yard, there14

would be a stick number for paint?1 5

A Yes .1 e
Q What would you do then with that stick number?1 7

What I did with the stick number Is, first, I1 8 A

would pull out the hazardous commodity form. It19

gives you a description of what it is, what to20

do .2 1

Then you could go down, if you have the2 2

waybill, the shipping order, with their23

2 4

2 5

r
L

description of articles, and go to the red book

then and look up quantities reportable, five
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gallons of this or a hundred bottles of that.1 You

2 could do It through the shipping orders, would be

the only real way to Identify the exact contents3

of the car.4

So first I would need a shipping order number?5 Q
6 A Yes .

7 Q If I had a stick number. Is there any way I could

8

that kind of commodity was ever shipped through3

10 the yard? For example. Is there a data base that

Is kept of stick numbers?11

not for a certain car. I’ should clarify that1 2 A No,

not that I know of for a certain car.13

Do you know who would know that Information?14 Q
I would assume either GATX,15 A the owners of the tank

cars and the companies shipping It, if they can16

cross load one commodity after another without It17

cleaned or whatever.1 a being fumigated.

they're the ones that clean the tank13 Q So GATX,

20 cars?

They have a cleaning service or they do their own21 A

in Chicago or farmed out to someone else.22

So the GATX office that is closest to Elkhart is23 Q
in Chi cago?2 4

There is a facility in East Chicago,25 A I think. but

i

find out whether or not that sort of commodity or
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not having any firsthand dealing with customers1

I don'f know.2 They could be in Coloradoanymore,

for all I know.3 now,

Q Between 1972 and 19S4, was GATX located anywhere4

else other than Chicago in the Elkhart area.5 that

is, in this region?6

A7

8

Chicago area to contact.9

Q That is the one that you would notify regarding10

their tank cars?11

A I wouldn't notify them on anything.1 2 but if someone

had to contact them. I would assume that's where1 3

they would go.14

You mentioned a hump list clerk earlier.Q1 5 Does

that individual have responsibilities regarding1 6

the handling of hazardous materials?17

There is no hump list anymore.A I f1 8

you marked on the bill "dangerous car," he had to1 9

identify it on the hump list. So when the crew20

was switching the car, they knew what they were2 1

swi t ch i ng.2 2

Q Do you know whether hump lists are kept now?23

We keep them now. I do not know for how long2 4 A

they're kept anymore.25

r
L

other places, but we did have a GATX office in the

To the best of my knowledge, there may have been

Yes, they did.
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Q Do you know how long they were kept between 19721

and 1984?2

3 A No .

Did the hump list clerk have any responsibilitiesQ4

related to the spill or release of hazardous5

materials?6

7 A No .

8 What about the chief clerk? Do they haveQ

responsibilities related to handling hazardous9

materials?10

Nothing specific.11 A

What about the spill or release of hazardous1 2 Q

materials?1 3

Nothing specific.14 A

Are all spills or releases recorded.1 5 Q to the best

of your knowledge?1 6

The best of my knowledge.1 7 A I do not know either

18

1 9 Q
recording spills or releases?20

2 1 A Yes .

Are you in a union?2 2 Q

23 A Yes .

What union is that?2 4 Q

The TCU, Transportation Communication Clerical25 A

--- 1
I

Is that because you're not responsible for

way, if they are or if they aren't.
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Workers.1

Who is the chairman of that union, do you know?2 Q

3 A Kilroy Randolph, Howard Randolph. I hadno

to think.4

5 Q You mentioned a red book. Is that updated

periodically, that you know of?6

7 A Yes .

Do you know approximately how often?8 Q

9 A No .

10 Do you remember when the last time was it wasQ

updated?11

1 2 A No , I could tell you I

think it's updated yearly, but I do not know for a1 3

fact .14

Q How long has that book been around. do you know?15

It's been around a minimum of five years, maybe16 A

1 7 1onger.

1 8 MR . LINDLAND: I have no further

questions right now.19

I have a few.20 MR . CUNNINGHAM:

CROSS EXAMINATION21

BY MR. CUNNINGHAM:2 2

23 Q Mr .

2 4

that right?2 5

r
L

testimony that you first began working in 1969; is

I don't, specifically.

Bays, it's my understanding from your
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1 A Yes .r -1

The first employer that you had in the railroad2 Q
Industry was Penn Central Corporation; is that3
right?4

5 A Yes .

And it’s further my understanding that your first6 Q
job for Penn Central was at the Elkhart yard?7

8 A Yes .

Do you have any knowledge of any of the events at9 Q
the Elkhart yard before 1969, when you first began10

to work there?11

1 2 A No .

Do you know a Claude Bruton?13 Q
14 A No .

Have you heard his name?15 Q
16 A Yes .

In what connection?17' Q
He has an ex-brother-in-law working up there.18 A

Do you know his name?19 Q
Jim Gunn, G-u-n-n.20 A

What kind of job does he have?2 1 Q
He's a clerk. also.22 A

Does he work with you?23 Q
2 4 A Yes .

Have you talked with him about this case?25 Q
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A No .1
Do you know a Ted Berkshire?2 Q

A No .3

Q Are you familiar with any of the materials that4

were used by the transportation department or any5

department at Elkhart before you came on board in6

7 1969?

A No .8

Are you familiar with any alleged spills ofQ9

materials before 1969?10

A No .11

Are you generally familiar with the layout of the1 2 Q
tracks at Elkhart?1 3

A Yes .14

Are you familiar with Track 69?15 Q
A Yes .16

Can you generally tell me where that is located inQ17

connection with the overall layout?18
69 would bethere is 72 class tracks.Track 6919 A

on the south end of the yard between the westbound20

departure tracks and the cleaning track.2 1

Is there a designation. Bays , in the yard,Q Mr .2 2

that is in the way of a sign or some other23

delineation designating a particular track 69?2 4

A Yes .25

r
L
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How Is it so designated?Q1r ’1

There are nine groups of tracks and there are2 A some

switchers that switch the cars automatically to3

the other tracks. Each group is identified.4 You
Each track is not numbered5 would count like 54.

6 where you would walk down the middle and it would

but 72 would be your last,7 say 69, so it's three
tracks over.8

Anyone that would walk in the yard or would9

be familiar with it would know where it is.10

I would assume that that is necessary for certain11 Q
switching purposes or identification or location1 2

1 3

A Yes .1 4

Do you have personal knowledge as to whether or15 Q
not Track 69, for example, was in its present1 6

1 7

1 8 19697

No .19 A
Do you know, since you became employed after20 Q
October of 1969, whether there has been any change2 1

Do you know?in the tracks or their layout?2 2

The layout is still theThere have been changes.23 A

2 4

lengthened.2 5

location before you came as an employee in October

same, but some of them, they're upgraded or

of cars; is that right?
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Would the numbers of the tracks be changed from1 Q
time to time?2

3 A No .

So that has remained the same.4 Q as far as you know?
5 A Yes .

6 When you began in October 1969, do you recall whoQ
the freight claim agents were at that time?7

8 A No .

9 Q You do. I believe you have testified that there

claims agents at that time;10 it's mywere

understanding you simply don't know their names?11

1 2 A Yes .

13 Q It's my understanding that the freight claim

agent's responsibility would be similar to that of14

15 an insurance adjuster who would. for example, go

out and estimate the damage to someone's16'

automobile and see whether or not it was damaged17

1 8

19 correct.

20 MR . ERMILIO: Can you rephrase

t ha t ?21

CUNNINGHAM: I can shorten it22 MR .

and Improve it, certainly.23

BY MR. CUNNINGHAM:2 4

Would-the freight claim agent's responsibility be2 5 Q

and at what part and make a report; is that
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the same or similar to an insurance adjuster's1

responsibility?2

I do not know.A3

What is your understanding of what a freight claimQ4

agent's responsibility is?5

A6

someone has a claim against the railroad.7

8

adjuster, but I do not have any firsthand9

knowledge of how his job works. It may encompass10

a lot more.11

Are those gentlemen kept fairly busy, to yourQ1 2

knowledge?1 3

MR . ERMILIO: What do you mean by14

busy?1 5

CUNNINGHAM:BY MR.16

Do they have a lot of claims toAre they active?17 Q

invest igate?1 8

MR. Can you be moreERMILIO:19

spec 1f1c? Busy of a lot of claims?20

BY MR. CUNNINGHAM:2 1

Do you understand what I mean?Q2 2

Yes .23 A

then ,Q Tell me, if you can.2 4

I do not know.A2 5

~i
l

That, what I understand is for damage claim.

basically what you said, like an Insurance
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So you don't know what degree of activity they1 Q
have 72

I don't know if he comes in at seven in the3 A

morning and doesn't stop till ten at night.4 I

5 have no firsthand knowledge of that operation.

Do they Investigate thefts. as well as cargo6 Q
losses?7

I do not know.8 A

So basi cally, all you know about them is that they9 Q
exist and they perform certain functions, which10

you have already testified to; is that right?11

1 2 Yes .A

Is there anything else you know about them?1 3 Q
No .14 A

15 Q
1 6

three such incidents that you can recall. Am I1 7

right about that?1 8
Yes .19 A

None of those incidents Involved a spill of any20 Q
liquid into the ground; is that correct?21

I do not know.2 2 A

from what IYou have no knowledge at anytime.23 Q
gather your testimony to be, of any liquid spill24

into the ground in Elkhart at any time since you2 5

r
L

In answer to Mr. Llndland's questions regarding

certain releases, it's my understanding there were
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have been employed at Elkhart?1*1

That is right.A2

You are familiar with certain escapes.Q3 shall we
or release of gases from certain cars that4 say.

were in the yard. and you have testified to those;5

isn't that right?6

A Yes .7

Q These escapes of gases took place.8 as I understand

it , at various times, one being in the9

mid-seventies; is that right?10
A Yes .11

Do you know whether or not Penn Central or ConrallQ1 2

owned the land at that time?13

I don't.A No ,14

You described an incident involving the venting ofQ1 5

in LaPbrte,1 6

Ind i ana. I didn't catch when that was. or do you17

know when that was?18

Not exactly. It was in the ball park figure ofA19

the mid-eighties or late eighties.20

I don't recall the third incident.Q Can you go2 1

just briefly through that again? It might be my22

notes just are deficient.23

The third incident would have been whenA2 4

they evacuated the surrounding areas.2 5 I was

certain tank cars, I believe.
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working in South Bend at the time, and my only1

knowledge of this event was what was on the news.2

Your best recollection.Q now that I look at what3

you're talking about. was 1985; is that right.4

approximately?5
I

'85 or earlier.6 A

Q Or as you stated. I think, about seven years ago?7

Right.A8

I think that's9 MR . CUNNINGHAM:

all the questions at this time.10

1 1 MR . ERMILIO: I have no

quest ions.1 2

MR . LINDLAND: I have two more13

quest ions.14

15 REDIRECT EXAMINATION

1 6 BY MR . LINDLAND:

Q You mentioned that you were familiar with carbon17

tetrachloride or that you had heard about it?1 8

Yes . I mentioned I had heard about it.19 A I have no

firsthand knowledge of it.20

Q Have you ever seen the name carbon tetrachloride2 1

on a CT-168?22

or to the best of my knowledge let meA No ,23

clar i fy that I can’tI have not seen one.24

recall.25

r
L
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Q You mentioned that the tank car manufacturer is a1

2 GATX , or a tank car manufacturer. If you could

sort of just clarify whether that is a main3

manufacturer of tank cars or one of several?4

It’s one of several. It readily comes to5 A

6 knowledge because GATX is probably the first tank

and I would estimate7

that they probably are, the majority of tanks are8

I do not9

know, but my assumption is that they are the10

number one, majority of all the tanks are GATX.11

1 2 Q Do you know the names of any other tank car

manufacturers?1 3

I do not know their names. specifically.14 A I can

give you their call numbers. their numbers for the15

I know there is a Union tank car company.1 6 cars .

That would be a UTLX number.1 7

Do you know where the Union tank car, the nearest1 8 Q

Union tank car facility is?19

I do not.20 A No ,

Do you know any other tank car manufacturers?2 1 Q
There is a we 11 , the initials. I do not know2 2 A

There is a CRDX.the name.23

2 4 Q DX?

25 A DX .

“I

l

car I can remember seeing.

GATX numbers, but my firsthand knowledge.
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Is DX symbolic with tank car?1 Q
2 A One that comes to mind, of
3 there are two big names, DOWX would becourse,

Dow.4

These are all tank cars you have seen go through5 Q
6 Elkhart?

7 Oh, yes,A

8 Q Do you know where the nearest Dow tank car

9 facility is?

I don't.10 A No,

If there is a leak or a rupture in a tank car.11 Q
would the tank car manufacturer be notified?1 2

I do not know. firsthand knowledge.13 A I have no

idea.14

Do you know who would know?15 Q
1 6 A

on duty.1 7

1 8 MR . LINDLAND: That's it.

1 9 MR. CUNNINGHAM: One more

20 quest ion.

RECROSS EXAMINATION2 1

2 2 BY MR . CUNNINGHAM:

Who was the train master when you first came to23 Q
2 4

His name I do not remember his first name25 A Yes .

r
L Should be, yes .

Yes, I do, the superintendent or the train master

work at Elkhart; do you remember?
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but Stanley was his last name1 no, Stanley

2

Is Stanley Burton still around?3 Q Good memory.
I think he died a few years ago.4 A

Long way back for him?5 Q
6 A He was up there back then. I think.

7 Do you know who preceded him?Q
8 A No .

Who was the train master?9 Q Who was the terminal

10 superintendent when you came on board? Do you

remember that?11

1 2 A No , I don't. It could have either been John

Hennls or Dowling -13 big Notre Dame fan.

What was Dowling's first name?14 Q
15 A Tom Dowling.

1 6 Q Is Tom Dowling still around?

17 He's al1ve. I don't know where he Is.A

You don't know where he lives?1 8 Q
19 A I don't.No ,
20 MR . CUNNINGHAM: I think that's

all .2 1

22 LINDLAND: I have no furtherMR .

23

2 4 reserves Its right to re-examine this

witness subject to the production of2 5

“1

-J

questions; however, the'United States

Burton, okay.
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any documents Identified in this1

depos i t i on.2

{Deposition concluded at 2:45 p.m.)3

oOo4 + + ++ +

5

6
THOMAS BAYS

7

8 J

9

1 0

1 1

1 2

13

14

15

16

17

1 8

19

20

2 1

22

23

24

25

r
L

SUBSCRIBED AND SWORN to before me 
this  day of  
1992 .

Notary Public, State of Indiana
County of Residence:
My Commission Expires:
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1
CERTIFICATE

2

3
4

5

6

7

8

9

10

1 1

1 2

1 3

14

15

1 6

17

1 8

19

20

21

22

23

2 4

25

I have hereunto set my
day of

1“ 1

I I

DOROTHY L. HOADE
Notary Public, State of Indiana 
Residence: St. Joseph County
My commission expires 3-12-95

I, DOROTHY L. HOADE, being a Notary Public 
in and for the County of St. Joseph and State of 
Indiana, duly authorized to administer oaths, do 
hereby certify there appeared before me at the 
said time and place THOMAS BAYS, who was first 
duly sworn by me to testify the truth and nothing 
but the truth in response to questions propounded 
at the taking of the foregoing deposition.

I further certify that I then and there 
reported in machine shorthand the proceedings at 
said time and place; that the proceedings were 
then reduced to typewriting from my original 
shorthand notes; and that the foregoing
typewritten transcript Is a true and accurate 
record thereof.

I further certify that the deposition was 
read and signed by the deponent in the presence of 
a duly authorized officer.

IN WITNESS WHEREOF,
hand and affixed my notarial seal this 

 A . D . , 1 9 9 2 .




